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12.6.2019: 

 

Parties are represented. 

Instant order arises out of petition no 1387 filed by the petitioner/plaintiff 

U/O 39 rule 1 and 2 read with section 151 of the CPC praying for temporary 

injunction.  

Brief facts of the instant petition is that the petitioner as plaintiff has filed 

the main suit for restitution of his conjugal rights against the OP. Both the 

parties got married by observing all the rights and rituals of Mahmeddan 

law. But after marriage, the OP started to quarrel with the petitioner on 

trivial issues and subjected him to mental and physical cruelty. The OP 

stopped to talk with the petitioner and started to reside at her parent’s 

house. When the petitioner visited the OP at her parent’s house, she used 

to misbehave with him. The OP insisted upon the petitioner to live at her 

father’s house but the petitioner refused. The OP frequently left for her 

parent’s house and when the petitioner tried to bring her back, he was 

misbehaved by the OP and her parents. On 12.6.2018, when the petitioner 

along with his relatives went to bring back the OP, she refused to return 

without any ground. Thereafter again on 20.7.2018, the petitioner went to 

the house of his father in law in order to bring back the OP but she did not 

return. Rather on 6.10.2018, the OP sent a copy of affidavit to the 

petitioner declaring divorce in the form of Talaq e tafaweez which is not 

valid as per Muslim Shariat. It is stated that the OP has failed to discharge 

her duties as wife of the petitioner, although the petitioner had enough 

love and affection for her. Moreover the parents of the OP are also 

preventing the petitioner to make any contact with the OP. The petitioner 

has come from the reliable source that the parents of the OP are trying to 

contract  her 2nd marriage. Hence the petitioner has prayed for permanent 

injunction restraining the OPs from contracting 2nd marriage during 

subsistence of her first marriage with the petitioner. The petitioner has 

further prayed for mandatory injunction restraining the parents of OP from 

preventing the petitioner resuming conjugal life with the petitioner.  

The OP has submitted written objection denying the allegation of the 

petitioner except the marriage. The OP has stated that the petitioner badly 

tortured her and tried to kill her by strangulation on 20.11.2017 for which 

a criminal case was lodged before the S.P. Dhubri. OP has further stated 

that she obtained divorce in order to save her life. Hence the OP has prayed 

to reject the petition filed by the petitioner.  

Perused the case record. 



At first let me discuss about maintainability of instant petition. In this case, 

the petitioner has prayed for permanent injunction U/O 39 rule 1 and 2 of 

CPC restraining the OP from contracting 2nd marriage. However order 39 

rule 1 and 2 of the CPC deals with temporary injunction only. The petitioner 

ought to have made the prayer of permanent injunction in the main suit 

after paying proper court fee. Then the court would have decide the prayer 

of petitioner in the main suit after evaluating the evidence on record. But 

the petitioner has made the prayer of permanent injunction U/O 39 rule 1 

and 2 which is not maintainable in this case. Hence I am of the considered 

opinion that prayer made by the petitioner U/O 39 rule 1 and 2 CPC for 

permanent injunction is not maintainable.  

The petitioner has further prayed for mandatory injunction against the 

parents of the OP. But record reveals that the parents of the OP are not 

made party in this suit. Hence prayer for mandatory injunction against the 

parents of OP is not maintainable.  

Now, in this case, the petitioner has prayed for injunction restraining the 

OP from contracting 2nd marriage. However besides the mere statement of 

the petitioner, there is nothing in the record to prima facie prove the 

contention of the petitioner.  

Further being the citizen of India, subject to the prevailing law of the land, 

everyone attaining majority has the right to marry and he or she cannot be 

deprived of such right, which is guaranteed by the constitution of India.  

Here the OP has claimed that she has already divorced the petitioner to 

which the petitioner has denied. However the actual fact would only come 

out after leading evidence of both the parties. But at present there is 

nothing in the record to show that the OP is trying to contract 2nd marriage. 

In absence of such proof, I have arrived at the considered opinion that the 

petitioners do not have a prima facie case for granting injunction and 

accordingly prayer for permanent injunction is rejected.  

Case is accordingly disposed of on contest.    

 

   

 

 


